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PDETTPTIONER ALLEGES THAT HE WAS "WITHOUT 
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URITY REGULATION 404.507 PROMULGATSD By 
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PETITIONER MAINTAINS THAT THE PROCEDURE 
USED BY THE SOCIAL SECURITY ADMINISTRATION 
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PETITIONER MAINTAINS THAT HE DID NOT 
KNOWINGLY WAIVE HIS RIGIT TO BE REPRE- 
SENTED BY COUNSEL AT THE HEARING BEFORE 
THE ADMINISTRATIVE LAW JUDGE AND WAS ALSO 
DENIED A FAIR HEARING. BECAUSE OF HIS 
INABILITY TO AFFORD COUNSEL HE WAS SUB- 
STANTIALLY PREJUDICZD IN THE HEAR‘ NG 
BEFORE THE ADMINISTRATIVE LAW JUDGE AND 
THE FEDERAL DISTRICT COURT; IN THE LATTER 
PROCEEDING MOTION WAS RENDERED BY SUMMARY 
JUDGMENT FURTHER ATTESTING TO THE FACT 
THAT PETITIONER'S LEGAL RIGHTS WERE SUB- 
STANTIALLY IMPAIRED. . - © 6 s @ # we ee 17 
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WHETHER SUCH REPAYMENT WAS AGAINST GOOD 
CONSCIENCE AND EQUITY AND THAT THE DISTRICT 
COURT DID NOT HAVE A LAWFUL BASIS FOR 
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ISSUES PRESENTED FOR BREVIS 

1) Petitioner maintains that the Secretary of Health, 
Education and Welfare failed to properly apply the regula- 
tions promulgated under the Social Security Act in that the 
petitioner was "without fault" in the entitlement overpay=- 
ment within the meaning of Social Security Regulation 
404.510a. 

2) Petitioner alleges that he was “without fault" 
within the meaning of Social Security Regulation 404.507 
promulgated by the Dopartment of Hea&th, Education and 
Welfare and that the Secretary's decision should not stand 
sinee an improper legal standa 

Petitioner maintains 
Social Security Administration ¢ 33233 him for an 
‘payment based ipon the operation of the pertinent por- 
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sections 216(i), 222(c), and 223 is constitutionally 


os 


defective in that its operation denaes him due process of 
law. 
4) Petitioner maintains that he did not knowingly 


waive his right to be represented by coins at the hearing 


before the Administrative Law Judge an] was also denied a 
fair hearing. Because of his inability to afford counsel 
he was substantially prejudiced in the hearing before the 
Administrative Law Judge and the Federal District Court; 
in the latter proceeding motion was rendered by summary 
jUdoment further attesting to the fact 
legal rights were substantially impaired. 

5) Petitioner maintains that it was the affirmative 
Guty and responsibility of the Administrative Law Judge to 
go into the issue of che equity of repayment and whether 
such repayment was against vood conscience and equity and 
that the District Court did not have a lawful basis for 


concluding that the Administrative Law Judge's decision 


that recovery was not against good conscience was based 


upon substantial cvidence. 


STATEMENT OF THE CASE 

Petitioner, a stone setter, suffered a skull 
fracture on April 28, 1967 and was subsequently found to 
be disabled as of that date. He received disability 


benefits thereafter. On May 5, 1969, his disability was 


found to bh: 
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hearing and vertigo*(Ex. 4). In June 1969, petitioner 
returned to work, Nevertheless, on July 1°, 1969, exam- 
ination revealed that he vas still disabled and payments 
of disapility benefits continued. 


At the time of his first disability payment, McDevitt 
y Y 


was informed that he vas required to report all work ac- 
bivity (px, 10) y} Ys Sroviasd co H } thts 


purpose. Petitioner reported his work activity to the 
Aistrict office of the Social Security Administration on 
Jane 13, 2969 by mail 2nd actin in parson on July GF, 1959, 
On January 22, 1970, plaintiff submitted work information 
on the forms provided. He indicated that he had wa: ked 
from June 3, 1969 through August 22, 1969 ani again from 
October 24, 1969 through January 20, 1970. He was stil) 


entitled to disability benefits, however, and his ptyments 


o 


continued (sx, 10 at 72). 


In April of 1971, petitioner was contacted by 


letter requesting all work information since January 1970. 
Plaintiff answered that response, stating that he had 
returned to work on March 18, 1970 and had worked con- 
tinually. with the exception of a two-month period. He 
further explained that he st 11 suffered the symptoms of 
his disability and, as a result, had been reinjured in 
February 1971. The latter injury had resulted in his two- 
month work lapse. 

At the hearing held before the Administrative Law 
Judge on September 15, 1973, petitioner claimed that he 
had reported his return to work in March 1970 as he had 
upon prior occasions. (That testimony, however, was in 
direct contradiction with an earlier signed form in which 
McDevitt stated that he had failed to report that return 
to work either because he celieved it to be tuupotary or 
he had forgotten.) At the hearing, petitioner explained 
the earlier contradictory written statement as one exacted 
from him under pressure. The judge found “the preponder- 
ance of the credible evidence" revealed that petitioner 


had failed to notify the administrative office of his 


March 1970 return to work. 


After an initial @derand for repayment by the Social 
Security Administration (Ex. 6), McDevitt requested and 


received a review and reconsideration (Exs. 9 and 10). 


After unfavorable decisions, the case was heard de novo by 

@ an Administrative Law Judge who again found McDevitt at 
Faxlt on January 30, 1974. That decision became the final 
decision of the Secretary when it was approved by the 
Appeals Council on May 21, 1974 (Tr. 6). 

Petitioner brought an action in Di-trict Court to 
review the above detecmination that petitioner was at fault 
in orcating an ovevpayment of $1,921.20 in disability in- 
surance benefits and arguca that refund of any overpamant 
made to him should he waived as provided in 42 U.S.C. 95404(b). 


Defendant was granted summary judgment bas7d on the plead- 


ings following the district court judge's decision to af- 


& ial evidence. 


ewe 


*Bx. and Tr. refer to entries in the record of the 
nearing before the Administrative Law Judge. 


SUMMARY OF THE ARGUMENT 
Petitioner maintains that the Secretary of Hvalth, 


Education, and Welfare failed to properly apply the regu- 


lations promulgated under the Social Security Act in seeking 
to recover an entitlement overpayment, and that the 
Secretary's decision should not stand since an improper 
legal standard was applied. Furchernore pe itioner urges 
that the procedures used by the Social Security Administra~ 
tion in arriving at the determination assessing him for 

an entitlement overpayment are constitutionally detective 
because they denied petitioner due process of law by rely~ 
ing upon a retroactive cut-off date as to eligibility 
without adequately advising petitioner of his rights and 
responsibilities. In addition petitioner contends that 

his waiver of counsel was not knowingly and intelligently 
made, and that under the facts of th> case, the Administra- 
tive Law Judge ought to have advised petitioner of the 
availability of legal services or Legal Aid. And as a 
final point, petitioner contends that the Administrative 
Law Judge also failed to properly examine the issue of the 


equity of repayment and thereby breached an affirmative 


duty under the law. Asa result of the foregoing, the 


District Court did not have a lawful basis for affirming 
the Administrative Law Judge's decision that recovery was 
not against good conscience and based upon substantial 


evidence. 


POINT 7 


PETITIONER MAINTAINS THAT THE SECRETARY OF HEALTH, EDUCATION 
AND WELFARE FAILED TO APPLY THE REGULATIONS PROMULGATED 
UNDER THE SOCIAL SECURITY ACT IN THAT THE PETITIONER WAS 
“WITHOUT FAULT" IN THE ENTITLEMENT OVERPAYMENT WITHIN THE 
MEANING OF SOCIAL SECURITY REGULATION 404.510a AND THEREFORE 
THE SECRETARY'S DECISION SHOULD NOT STAND SINCE AN IMPROPER 
LEGAL STANDARD WAS APPLIED. 


"Even if the factual findings of the Secretary of Health 
Education and Welfare are supported hry substantial evidence, 
his ultimate decision may not stand if an improper legal 
standard was applied." Herbst v. Finch 473 F2d 771 (2d Cir. . 
1972) : also Nasser v. H.E.W. 388 F. Supp. 58 (1975). 


In addition, The Supreme Court has stated that: 


“Reviewing courts are not obliged to stand aside and 
rubber-stamp their affirmance of administrative decisions 
that they deem inconsistent with a statutory mandate or that 
frustrate a Congressional policy underlying a statute. Such 
review is always properly within the judicial province, and 
courts would abdicate their responsibility if they did not 
fully review such administrative decisions." National Labor 
Relations Board v. Brown 380 u.s. 278: 291-292 ; 85 Supreme 
Court 980, 988; 13 L. Ed. 2d 839 (1965), cited in Nasser v. 
H.E.W. 388 §..Supp 58,62 (1975). 


Petitioner McDevitt asserts that he was "without fault" 
in the entitiement overpayment because he relied on state- 
ments made to him by representatives of the Social Security 


Administration as to the determination of his eligibility 


to receive-benefit payments. (See statements 


3. 


by petitioner at pages ¢-5 and 26 of transeript 


cited in the District Court's opinion on page 


Loner statements attesting to his reliance on information 
epresentatives of the Social Security 
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Administration, Petitioner maintains that his reliance on 


esentakhions made to hiro 
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PETITIONER ALLEGES THAT HE WAS “WiTHouT 
FAULT” WITHIN THE MEANING O° SOCIAL SEC- 
URITY REGULATION 404.507 PROMULGATED BY 
THE SOCIAL SECURITY ADMINISTRATION AND 
THAT THE SECRETARY'S DECISION SHOULD NOT 
STAND SINCE AN IMPROPER LEGAL STANDARD 
WAS APPLIED. 


Petitioner contends that withi he meanine PE Rag- 


’ 


Wlation 404.007 he 
overpayment since the Social Security Administration in 
making their determination as to his liability to refund a 
substantial amount of payments roceived failed to take into 
account his physical and mental condition at a time when 
petitioner's well-being, both physically and mentally, was 
record 
A-5, 12-14.) 
“rn determining whether an individual is 
the Administration will consider 


4 ae i a a ae Rages Ue: 
mertinent circumstances, iLacluding his 


L 
Patelligente, education, sical 


i 
and mental condition.” 20 CER 404 
Petitioner wa: sick throughout 
and subject to mental lapses, confusion and depression. 


Tho Admini: trative Law Judge and Social Security Administra- 


tion in considering whether o- not petitioner complied wi 


sorial Security provisions by sending im his card in Mare 


. 


of 1970 disregarded his madical and physical condition in 
determining that he failed to mail in his notice of employ- 
ment card at this time. In this regard, petitioner points 
to the fact that "the Social Security Act is remedial and 


its humanitarian aims necessitate that it be construed 


F2d 36,41. (2nd Cir. 1972). Petitioner main'ains that the 
failure of the Social Security Administration to apply the 
lawful standard of the Act to his own circumstances con- 
travened the underlying purpose and aims of the Act. 


"It is a familiar waxim of statutory 
interpretation that courts should enforce 
statute in such a tanner that its over- 
riding purpose 11) be achieved, even 1f 
the words used (eave room for’ a contrary 
interpretation.” Haberman v. Finch 418 
F2d 664 (2nd Cir. 1969) 


PRC CEOURE : : 
ADMINIS seein TO ASSE SS HIM FOR AN OVER- 
PAYMENT BASED UPON AN OPERATION OF THE 
PERTINENT PORTIONS OF THE APPLICABLE 
STATUTES OF THE SOCIAL SECURITY ACT, 
T.&., SECTIONS 216(1), 222l¢), AND 223 

Is spc blag DEFECTIVE IN THAT 

TTS OPERATION DENIES HIM DUE PROCESS 
ai 


Find 


The Social Security Act, 42.U.8.C. sections 301 


is subject to se¢rutiny under standards of equal 


protection. Jobst v. Richardson 368 F.Gupe,.909 (D.C. Mo. 


1974). Petitioner McDevitt's interest in his disability 


benefits was a matter of statutory right and as such, "can 


only be disturbed through adjudicatory processes which com- 
ports with minimal standards of procedural aue process." 
Frost v. Weinberger 375 F.Supp.1312 (D.C. N¥ 1974). 

"hat constitutes dug process is not in- 

flexible rubric and procedural protections 

demanded by it will vary according to fact- 

ual circumstances of pavticular case and 

nature of right to be adjudicated." Frost 

v. Weinberger 375 F.Supp.1312, 1321. 

A due process hearing must be held ata meaningful 
time and in a meaningful manner and "th> opportunity to be 
heard must be tailoved to th- capacities and circumstances 
of those who are to be 
234, 268-259. 

Petitioner maintains that the Secretary's determina- 
tion that he was required to refund payments received was 
based upon a retroactive determination of a "cutoff date” 
as to eligibility and constituted a denial of petitioner's 
rights to due process. petitioner maintains that he ree 


ceived no notice. eitherc actual or constructive, that the 


disability payments paid to him during his “trial work 


period" were conditional upon repayment or to be place 

in escrow pending a subsequent determination as to his 
future potential liabil (as assessed by the Bureau of 
Disability Insurance of the Social Security Administration). 
Petitione~ maintain= that 

for the “trial 

216(i), 222(c) and 223 of the Social Securit: Law is con- 
stitutiunally defective in that the administrative deter- 


mination as to eligibility for disability benefits and the 


terninat f the ork period” necessarily places 


petitioner into jeopardy for future repayment for disability 


payments received because it 15 max der several onerous 


+ ir 


ntilally damaging assessment for over 


that 


to any termination of 


any notice from the Social 


Security Administration that the disability payments re- 
ceived by him were subject to repayment based upon a sub- 
sequent administrative finding that the trial work period 
ended. Such subsequent determination was to be made some- 
time in the indeterminate future after the passage of a 
minimal nine month perioc “ecording to the procedures 
“established by the Soci Security Administration, upon 

the completion of a nine ironth period of work, whether it 
be consecutive or not, petitioner was to be notified that 
his trial work period had ended. Correspondingly, his 
eligibility for receiving disability payments would be 
Aeem2da to have ended two i ; after he had resumed work, 
thereby subjecting him to ar ssessment for a minimum of 
seven months payments and recuired to be returned to Social 
Security Administration. Not only did this process produce 
an unreasonable and capricious result upon petitioner, but 
the recocd amply shows petitioner's own confusion as +o 
when his eligibility payments were to cease. (See the 


transcript of the hearing »efore the Administrative Law 


Judge, pages 4-5, 26.) The district court judge pointed 


to petitioner's confusion in this regard as well on page 


memorandum decision. 


“Appropriate test of due process is 

whether a government regulation is un- 

reasonable, arbitrary or capricious under 

the circumstances of the particular case." 

Berrigan v. Sigler (D.c. D.c. 1973) 385 

F.Supp. 130, affirmed 499 F2d 514, 

Petitioner maintains that the confusion cited above 
resulted from his reliance on statements made to him by 
the Social Securit 
sequently when his actions are judged in light of the law- 
ful standards of the Regulations 404.510a and 404.507, they 
would take his case out of t! bits fF the decision in 

F2da 551, (where Morgan regularly re- 
checks directing 
uded in annual 
reports to Administration Therefore petitioner takes 
exception to t istrict 5 s finding that a 
finding of Gault here can me no more chan finding of 
Honest mistake, The problem presented here is quite 
ferent and therefore unlike Morgan v. Finch. Petition 
never received actual or constructive notice with the 


we 


disability payment checks that they were 'conditional” or 


“subject to return at a later date". surthermore, the 


constitutional infirmity of the procedure utilized by the 


8, 
co 


Social Security Administration in the application of 


relevant statutes to the petitioner, sections 216(i), 222(c), 
and 223 is endemic to the operation of the statute. Accord- | 

ing to the statute, there can be no determination of a 

cessation of eligibility until the recipient, petitioner 

| McDevitt, has completed a “trial work period". The deter- 

' mination is made contingent upon recipient's 

{ ability to be gainfully employed for a period of nine months. 

During this "trial work period" petitioner's status is how- 
ever clearly contingent (precarious) in that only on a day- 
to-day basis will he determine whether he is able to work 
on 2 succeeding day. The administrative determination is 

made at some point after a nine month period of employ~- 

ment passes, and when the determination is made it is ad- 
judged to be retroactive to a prior “cut-off date", with a 
refund payment due for a period of a minimum of seven months | 
(but usually longer). At no point was the petitioner made 
cognizant of this fact; the Social Security Administration 
never admitted such testimony into the record, namely that 


they advised petitioner that his payments were "conditional". 


"Fairness of procedure is due process in the primary sense." 


Fitzgerald v. Hampton (1972) 467 F2d 755, stay granted 93 


/ S.Ct. 549, 409 U.S. 1055. Petitioner's right to disability 


benefits cannot be impaired by arbitrary governmental action 


in derogation of the due process clause of the 5th amendment.. 
' DeRodulfa v. U.S. (1972) 461 F2d 1240, cert. denied 93 S.Ct. | 
270, 404 U.S. 949. Petitioner maintains that the operation 
of the procedure assessing him for repayment is unreasonable, 
arbitrary and capricious in its effect on him in light of 
the lack of notice and that the basic unfairness of the 
procedure violates his constitutionally guaranteed rights 
to due process as secured under the 5th amendment. 
POINT IV 

PETITIONER MAINTAINS THAT HE DID NOT KNOW- 

INGLY WAIVE HIS RIGHT TO BE REPRESENTED BY 

COUNSEL AND FURTHER THAT HE WAS NOT PROVIDED 

WITH A FAIR HEARING. BECAUSE OF HIS INABIL- 

ITY TO AFFORD COUNSEL HE WAS SUBSTANTIALLY 

PREJUDICED AT HIS HEARING IN FRONT OF THE 

ADMINISTRATIVE LAW JUDGE. IN ADDITION, HIS 

LEGAL RIGHTS WERE FURTHER GREATLY IMPAIRED 

WHEN HIS CASE WAS REVIEWED BY THE DISTRICT 

COURT AND DECISION RENDERED BY SUMMARY 

JUDGMENT. 

It has been clearly established that the hearings 
under the Social Security Act are non-adversary in nature. 
Blanscet v. Ribicoff 201 F.Supp 257 (W.D. Ark. 1962); and 


where Legal Aid and other legal services were available to 


plaintiff without cost, the Secretary of Health, Education 


~.) @. 


and Welfare should have notified plainti f& of this fax 
Rosa v. Weinberger 381 F.Supp 377, 381 (1974) cited in 


Gold v. Secretary of H.E.W. 453 F2d 38, 43. 


tioner's remarks at the beginning of his hearing before the 


; ‘ , a i ; Ne 
ministrative Law Jucdee indicate trat * decision to an- 


peac pro $2 was not fully voluntary and knowing. An extract 


from the transcript appears »elow (page 24 of Court tran- 


reason I didn't hire an 
your Honor, is because 
afford one 2nd there's 
‘nA for ma to present 
sad an attorney. 
less { could be 


Unies Ss 


Administrative Law Judge Well, VOU re gos to have to 


T ean’ tc, 


LiL deaqiaLon to 


y 4 


Petitioner's replies to the Administrative Law Judge under 
score his uncertainty and co 

counsel. His waiver of counsel was far from knowing and 
yietely voluntary and could sot constitute a complete 


‘ PO We e 4 ae we BGs 
Under the ecireumstances o£ this case, petitioner & 


te 


presentation of the facts leading to a determination that 

he was not "without fault” hinged upon the statutory inter- 

pretation of the regulations of the Social Security Admin- 

istration as to what constitutes “fault". ‘The legal sense 

in which these regulations were construed as applied to 

petitioner went well beyond the ordinary common sense under- 

standing of these te ms available to petitioner as to 

whether or not his acts were "with or without fault". Peti- , 

tioner's lack of legal counsel ani the omission by the Ad- 
istrative law Judge to advise petitioner to seek counsel 

resulted in an unfair hardshis in the presentation of his 

ease and a denial of a fair hearing on the issues of fact 

anc law presented. An extreme example 

to petitioner's case was the Administrative Law Judge's use 

of petitioner's reply to a "Without Fault” questionnaire 

as an admission and legal cornerstone for his 

petitioner was liable for repayment of an overpayment receiv- 

ad, Petitioner was never advised of his Legal rights when 

requested to fill out the questionnaire, nor that it con- 

stituted an admission of fault is part, and that it 


§ later be usec af a battle for a claim as to a subse- 


quent determination of a liability for repayment. Further- 


 % 


more, it is mot clear from the record as to whuther 
tioner would have been exposed to further sanctions 
not completed the "Without Fault" questionnaire. 


e District Court Judge pointed out that petitioner 


examined petitioner's financial records. 
As a result of the above acts, petitioner was plainly 
denied his substant ights of due process unde 
Upholding such a determinatio: contravene 


and substance oc 


American ideal 


making Legal rasources 
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POINT V 


PETITIONER MAINTAINS THAT IT WAS THE ArF~ 

FIRMATIVE DUTY AND RESPONSIBILITY OF THE 

ADMINISTRATIVE LAW JUDGE TO GO INTO THE 

ISSUE OF THE EQUITY OF REPAYMENT AND 

WHETHER SUCH REPAYMENT WAS AGAINST GOOD 

CONSCIENCE AND EQUITY, AND THAT THE 

DISTRICT COURT DID NOT HAVE A LAWFUL 

BASIS FOR CONCLUDING THAT THE ADMINIS- 
TRATIVE LAW JUDGE'S DECISION THAT RE- 

COVERY WAS NOT AGAINS7 GO INSC LENCE 


WAS BASED UPON SUBSTANTIAL &VIDENCE. 

The Administrative Law Judge relied upon discrep- : ‘ 
ancies in petitioner's financial records without affording 
petitioner an opportunity to offer an explanation or rebut 


any of the discrepancies relied upon by the Adninistrative 
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Law Judge. The Administrative Law Judge elici 
mony in the record from petitioner McDevitt as to the 


various claims upon hi. for 


mm 


epayment of debts as to the 
degrees of urgency in repayment and merely presumed that 
nis relatives would not be so insistent as to deprive peti- 
tioner of food, clothing and shelter. The Administrative 
Law Judge was under an affirmative duty to make such in- 
quiries as to petitioner's debt repayment schedule and not 
simply rely upon bald assumption. Petitioner contends that 
he was denied a fair hearing by the Administrative Law 


Judge unde* the regulations and the beneficent purposes of 


the Social Security Act as interpreted under the guidelines 
| developed in Gold v. H.E.W. 463 F2d 33 at 43-44 and Rosa 


v. Weinberger 381 F.Supp 377 1974. The District Court, 


- based upon the records before it, could not factually and 


lawfully conclude that the Administrative Law Judge had gone | 
into the issue of whether or not repayment was in accord | 
with good conscience and equity and therefore the District 
Court failed to meet the statutory criteria which requires 
the affirmative finding that an order of repayment is not 

' against good conscience and equity. (20 CFR 404.506 and 


20 CFR 404.508.) 


CONCLUSION & RELIEF REQUESTED 
a) Petitioner was "without fault" within the meaning 
of Social Security Regulation 404.510a. 
2) Petitioner was "without fault" within the meaning 
of Social Security Regulation 404.507 since an improper 
legal standard was applied. 


3) Petitioner was denied substantive due process in the 


application of Sections 216(i); 222(c) and 223 of the Social | 


Security Act. 

4) Petitioner was denied a fair hearing in that he was 
not given the opportunity to be represented by counsel at 
the hearing nates the Administrative Law Judge. 

5) The finding by the Administrative Law Judge and the 
District Court that repayment was not against good con- 
science and equity was factually inaccurate and unlawfully 
applied. 

Petitioner requests a dismissal of the District Court | 
Juégje's grant of summary judgment to defendant and that the 
order of the district court be reversed and that the relief 
requested by petitioner in District Court be granted, to wit,. 
that refund of any overpayment made to him should be waived 
as provided in 42 USC Section 404(b). 

Respectfully submitted 


Michael McDevitt, 
> Se 5 Plaintiff-Appellant. 


LAW & REGULATIONS 
Section 216(3) of the Social Security Act, 42 U.5.C 


416(c) as pertinent herein, provides for the establishment 


of a period of disability and, in effect, that such period 


shall end with the close of the last day of the 
calendar month following the month in which the 
ceases, 

Section 223 of the Act, 42 U.S.C. 423 as pertinent 
herein, provides for the payment of disability insurance 
benefits and, in effec that 
shall end with the 

in which the 
Section 222(¢) ? the Social Security Act, 
provides for the establishment 
of a trial work period beginning with the first month of 
entitlement and ending with che ninth month in which ser= 
vices are rendered (whether or nut such nine months are 


consecutive). 


"In any case in which more than the 


correct amount of payment has bean made, 


& ob 


ts - sty fF wy * . = ~ ey a “2en ex b * 
Uneére Shall be a@j4stment Of Payments 


to, or recovery by the United States from 

any person who is without fault if such 

adjustment or recovery would defeat the. 

purpose of this title or be against equity 

and good conscience. 

SOCIAL SECURITY REGULATIONS 

A) Section 4¢ 
lations No. 4 provides in effect that a claimant's disability 
shall be found to have ceased in the month in which the in- 


dividual has regained his ability to engage in substantial 
gainful activity. 
R) Section 4104,506 When waiver of adjustment or recovery 
may be 
Sections 204\(o; 


recovery in any 


an incorrect payment under titl: 


cA 


survivor's and disability 


efits) 


XVIII (hospital and supplementary medical insurance ben 


a ® 


has been made (including a payment under section 1814(e) of 


with respect to an individual: 
(a) 


(b) Adjustment or recovery would 


Defoat the sarnose of Ettle Td] 
(2) Be against equity and good conscience. 
(32 F.R: 18026, Dec. 16, 1967) 
@) Section 404.507 Fault. 
“Pault" as used in "without fault" (see sections 


ba Ven ci due 1 ee eae oe a 
Onhiy Co Le, 2Ncvyhova a. 


though the Administration may have been at fault in making 


the overpayment, that fact does not relieve the overpaid 


individual or any other individual from whom the Administra- 
tion seeks to recover the overpayment from liability for 
repayment if such individual is not without fault. 

termining whether an individual is at fault, the Administra- 


tion will consider all pertinent circumstances, including 
his age, intelligence, education and physical and mental 
condition. What constitutes fault (e deduction 
overpayments" ~-- see section 404.510) on the part of the 
overpaid individual or on the part of any otner individual 
from whom the Administration seeks to recover the overpay-~ 
ment depends upon whether the facts show that the incorrect 


payment to the individual or to a provider of services or 


other person, or an incorrect payment made under section 


1814(e) of the Act, resulted from: 


(a) An incorrect statement made by the individual 


which he know or should have known to be incorrect; or 


(b) Failure to furnish information which he know or 


should have known to be material; or 
(c) With respect to the overpaid individual only, 
acceptance of a payment which he either knew or could have 
| been expected to know was incorrect. 
(34 F.R. 14888, Sept. 27, 1969; 34 F.R. 15646, Oct. 9, 1969) 
D) Section 404.508 Defeat the purpose of Title II. 
(a) General. “Defeat the purpose of Title II" for 
. purposes of this subpart, means defeat the purpose of bene- 
fits under tnis title, i.e., to deprive a person of income 
required for ordinary and necessary living expenses. This 
depends upon whether the pesson has an income or financial 
resources Sufficient for more than ordinary and necessary 
needs, or is dependent upon all of his current benefits for 
such needs. An individual's ordinary and necessary expenses 
include: 
(1) Fixed living expenses, such as food and clothing, 
rent, mortgage payments, utilities, maintenance, insurance 
(e.g., life, accident, and health insurance including prem- 


iums for supplementary medical insurance benefits under 


- 29 = 


title XVIII), taxes, installment payments, 


Medical, hospitalization, and other similar 


expenses; 


(3) xpenses for the support of others for whom 


the individual is legally responsible; and 


Other miscellaneous expenses which may reason- 


ably be considered as part of the individual's standard of 


living. 


vary will defeat 
purpose of title or recovery 


the purposes of tii i in (but is. not limited to) 


S s0ughe nescs 
his current income (including social 
security monthly benefits) to 


meet current ordinary and 


ving exdenses, 


amended 


Section 404.510a When an individual is “without 
fault" in an entitlement overpayment. 


A benefit 


Act to. or on 


one or more requirements for entitlement to such payment or 

a benefit payment exceeding the amount co which he 1s en- 
titled, constitutes an entitlement overpayment. Where an 
individual or other person on behalf of an individual accepts 
such overpayment because of reliance on erroneous informa- 
tion from an official source within the Social Security 
Administration (or other governmental agency which the in- 
dividual had reasonable cause to believe was connected with 
the administration of benefits under title II or title XVIII 


of the Act) with respect to the interpretat: f a pertin- 


ent provision of the Social Security Act or regulations 


pertaining thereto, or where an individual 


on behalf of an individual is overpaid as a r 
eee 


adjustment upward (under the family maximum provision in 


such individual 


ficiaries on the same social security record and the sub- 
sequent reduction of the benefits of such individual caused 
by the reentitlement of the terminated beneficiary (ies) 
pursuant to a change in a provision of the law, such indiv- 
idual, in accepting such overpayment, wi be deemed to be 


““ithout fault". for purposes of this section “governmental 


includes intermediaries and carrie 


ursuant to sections 1316 and 1842 of the Act. 
Pp 


(39 F.R: 43716, Dee. 18, 1974) 


30 Sichler Street 
New York, W.Y, 10040 
june 2, 1976 


(ourt of Appeals of United Stater 
Second (incuit 
No, 74 (iv. 3992 


Re: Prenent financial Atatur 
Jo thore who shall part judement: 
9 would like the follewing information to be taken under 


considenation if at all porrible, My income fon the years which 
war not made available to you ia: 


Gere One CEES OLR Ee Pee $7521.90 
fg POPE TEP oon OE Fe Oe we $5258.75 
(oy re bicbeia bee keeosueees § 946,23 


At prerent, 9 have no income whatsoever due to the fact that my 
Unemployment Sraunance Benefit» have expired, 9 went to apply for 
Public Assistance to reek help for my family which consist of four 
people, 9 waa informed that my family har to sell oun 1971 Pinto Ford, 
until then we are not eligible fon Public Assistance, 9 am in the pro~ 
cea of selling stated car at thir time, 

Attached is a Letter from the Department of Income Maintenance; also, 
my irawrance book calendar inert, 

9 understand that a falre statement in neapect to my financial 


Reapect{ully, 9, */ 
Ryda Bie 
hichael McDevitt 
Subscribed and Sworn to befone me this ..Aoseceseceee 
Of, geen fees CE PPOtTe 


af a t ay 
eae 4 bai ts Var_ X TaN y 
Compassion bApGs March 36 iv7y 


BOOK CALENDAR INSERI-LO 318.2 (3-75) 


INSURANCE EMPLOYMENT 


oti can desirimaragmanienctebtsinnsenie-ayihieieestinnueananaty 
OATE TO Dare | 
REPGAT | agPo, | NET 


CE EAN Ee 


| : H et 
ae Tae we 1. 


trendiest 


INCURANCE EMPLOYMENT 


ao) Senet nin 
SUES SE eee ee 
SERRA ieee 


Seo 


anne Gnesi 


en aces © a ee rt pines 


INSURANCE EMPLOYMENT 


ee ey ees fo POR Fp ees a ae 
ee ey Sees oe en ee oe sou iz] 
WE NOT WILLING OFM ABLE TO WORM EC AUSE OF BIC PNESS OR OTHEM REASONS ON DAYS MARKED “OO 
PECEIVEO OR WILL PEC RIVE HOLIDAY OR VACATION PAY FOR DAYS MARE tf e way: 

MOB EATE HAE MY WEEE Y FARMING HE FORE Ne Me TIONS mee INCLUDE TIS 2M Val OF Bem atm mene 


j ‘ Pa toms : TEE TE Cte Peedi a 


| AS (tc) aa re. OF INCOME MAINTENANCE 
 é 17 ni e 


‘ha yi iees ai Center: 
< rf fi vy ¥) 14 


shh loth, 
Ne ' NOTICK OF _NON-ACCEP TANCE 


MNiCHAE medhevit® 7 
30 SitKhAe 4 C+ cee 
Api wisi 


We York U4 10040 = 


After careful consideration of your application rfible adsl o_ 
(category of assistance 


we find that are not eligible for public assistance for the following reasons: 


b/w thle, a ee ee Can) 


If you do not agree with the above, you miy wish to review the Form M-1,9 - 


(Civil Highte Aot of 196 and the Right to a Mair Howring) whioh was given to you 


at the time of your application. It explains your rights with respect to a revicw 


of this de ision. 


You may, however, be eligible for Medical Assistance as provided by the New 
York State Medicaid Program and for enrollment in the Food Stamp Program. Attached 


is a listing of Medicaid and Food Stamp Offices for your use if you wish to apply 


for one or both of these programs. 


eee ee 


Date 


—T Fr lala hae lee 
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a Be eas Se ie 
THERM DISTRICT OF NEW YORK 


MaDEVITT 

MeDEVITT, 

-~acainst- 
Azgaiito 


CASPAR WEINBERGER, Secretary of 
Health, Education and Welfare, 


Defendant. 


MENORAH DUM 


aa 


STEWART, DISTRICT JUDGE: 


Petitioner MeDevitt brings this action to review 


ts | 
a final determination by the Secretary of Health, Education 


and Welfare ("H.E.W.") that petitioner was at fault in 


eee erate oe 
Rysche Sort A 


oa, 


creatinz an overpayment of $1,921.20 in disability insurance 
1/ 


benefits. Petitioner argues that refund of any overpaynent 


--made to him should be waived as provided in 42 U.S.C. S4ON(D): 


er eee 


perenne 
Re ae oP Mee oe 


-~o 


ee In any case in which more than the correct 
~y amount of payment has been made, there shall 
iis be no adjustment of payments to, or recovery 


by the United States from, any person who is 


a — 


1/ After an initial demand for repayment by the Social 
Security Administration (Ex. 6), McDevitt requested and 
received a review and reconsideration (Exs. 9 and 10). 
After unfavorable decisions, the case was heard de novo 
by an administrative law judge who arpain found McDevitt 
at fault on January 30, 1974. That decision became the 
final decision of the Secretary when it was approved by 
the Appeals Council on May 21, 1974 (Tr. 6). 


without Canlt £0 suen edjustren¢ or recovery 

would Gefeat the purpose of this subchapter 

or would be arainst equity or good conscience. 
Nefendant nes moved for judgment on the pleadings. Since 
we feel constraired to conclude that the determination was 
supported by substantial evidence, 

Herbst v. Finch, 473 F.2d 771 (2d Cir. 1972), we must grant — 
defendant's motion and affirm the Administrator's finding. 

Petitioner, a stone setter, suffered a skull 
Practure on April 2°, 1967 and was subsequently found to be 
disabled as of tnat date. He received disability benefits 
thereafter. On “ay 6, 1969, his disability vas found to be 
continuing, since he still suffered loss of hearing and 
vertico (Ex, 4). In June 1969, petitioner returned to work. 
Nevertheless, on July 15, exanin2tion revealed that he 
was still disabled and pz ants of disability bsenelrits con- 
tinued. 

At the time of his first disability payment, 
fcDevitt was inforned that he was required to report all work 
activity (Ex. 10). Forms were provided to hin for this pur- 
pose. Petitioner reported his work activity to the district 


office of the Social Security Administration on June 13, 


1969 by mail and again in person on July 9, 1969. On January 


22, 1970, plaintiff submitted work information on the forins 


provided. Iie indicated that he had worked from June 3, 1969 


through August 22, 1969 and arain from October 24, 1969 


through January 20, 1970. He was still entitled to dis 
ability benefits, however, and his payments continued 
(Ex, 206t 72). 

In April of 1971, petitioner was contacted by 
letter requesting all work information since January 1970. 
Plaintiff answered that response, stating that he had 
returned to work on March 18, 1970 and had worked con- 
tinually, with the exception of a two-month period. He 
further explained that he still suffered the symptoms of 
his disability and, as a2 result, had been reinjured in 
February 1971. The latter injury had resulted in his two- 
month work lapse. 

At the hearing held before the administrative 
law judge on September 15, 1973, petitioner claimed that 
he had reported his return to work in March 1970 as he had 
upon prior occasions. That testimony, however, was in 
divect contradiction with an earlier signed form in which 
McDevitt statea that he had failed to report that return 
to work either because he believed it to be temporary or he 
had forgotten. At the hearing, petitioner explained the 
earlier contradictory written statement as one exacted from 
him under pressure. The judge found "the preponderance of 


the credible evidence" revealed that petitioner had failed 


to notify the administrative office of his March 1970 
veturn to work. 

We cannot say the judge's finding was without 
substantial evidence. ‘The judge apparently relied heavlly 
upon certain "discrepancies" in the record concerning the 
“amount of income petitioner received and the amount of rent 
he paid. Some weight was also given to the absence of a 
work notification form from petitioner in the Administra- 
tion's files. Finally, the judge had an opportunity to 
assess petitioner's demeanor at the heering to evaluate his 
credibility which we, of course, are unable to do. 

In granting defendant's motion, however, we observe 
that we would not necessarily have reached the same result 
upon the transcript and documentary evidence before us. We 
are impressed by certain elements in the record. First, we 
note the apparent forthrightness with which plaintiff volun- 
veered co the judge at the hearing that his rent was less than 
the record indicated; also the accuracy with which petitioner 
reported his previous employment to the Administration. In 
addition, when McDevitt received the questionnaire in April 
1971, he reported all his employment from the January 1970 
time requested. The judge drew an adverse inference from 
McDevitt's report. He thought that McDevitt at this point 


"might" have realized that his March 1970 work report had 


q 


not been received, since the April 1971 request for in- 
formation asked for all information since January of 1970. 
It seems to us that the judge expected too much of peti- 
tioner in this regard. 

The most troublesome aspect of the case to us, 
however, is the demonstrated confusion in petitioner's 
mind concerning when he should or should not receive bene- 
fit payments. Before March 1970, MeDevitt had sent in two 
work reports and, nevertheless, had continued to be entitled 
to and to be paid benefits. MeDevitt apparently was aware 
that he was eligible to be paid benefits during a trial 
work period, but clearly had no 4dea how long that period 
should last. "I didn't know if I was going to get 9 or 2 
years trial work period or 6 months, I had no idea." (Tr. 
at 4-5). Ee testified that he understood the period of 
benefit payments would be determined by the doctors who fave 
him periodic check-ups. He also testified that he telephoned 
the district office from time to time and enquired about his 
doctor appointments and was told not to worry "they'll notify 
you. They have you on record - you will be notified.” (Tr 
at 26). 


Finally, we note that the judge's reliance upon the 


discrepancies between petitioner's written monthly income 


estimates and the social security record of income (compare 


exs. 20 and 35), while certainly not improper, is, to our 
mind, unfortunate. At the end of the hearing, the judge asked 
licDevitt whether he objected to the judse's use of MeDevitt's 
financial records without McDevitt having an opportunity to 
review them. Petitioner replied the judge was "more than 
welcome" to see his records. McDevitt was never in a position, 
therefore, to offer an explanation for the discrepancies relied 
upon by the judge. 

Despite all of the above reservations which 
court has concerning the Secretary's decision in this 
we are bound by the Statutory Standard provided in 42 
§405(¢); we cannot say tha‘: decision was not based upon "sub- 
stantial evidence.” We therefore affirm that finding. We 
note for petitioner's benefit, however, that a finding of 
"fault" here in creating the overpayment can mean no more than 
a finding of "honest mistake." Morgan v. Finch, h23 F.2d 551, 
553 (6th Cir. 1970). We think such is the case here. 


SO ORDERED. 


—_—_— i 
Ct Lore re 2% aA “Aer WE - TA, 
Ph a “A Mkt i 


~ United States District ict Judge 


New York, N. Y. 
September 30, 1975. 


